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Accordingly, we will shortly be sending 
him a new version of an omnibus ap-
propriations bill that again includes 
these proposals. This is one measure we 
can take that will plainly advance our 
fight against crime. We hope this time, 
President Clinton will help. 

Mr. President, at this time, I yield 
the floor to the Senator from Ten-
nessee for up to 10 minutes. 

The PRESIDING OFFICER. The 
Chair recognizes the Senator from Ten-
nessee. 

f 

TOUGH RHETORIC ABOUT CRIME 

Mr. THOMPSON. Mr. President, we 
are listening to a lot of rhetoric about 
crime and being tough on crime. But 
no matter how many cops we put on 
the street, no matter how many laws 
we pass, unless we have strong law en-
forcement efforts at the very top of the 
Justice Department and the very top of 
the executive branch of this Govern-
ment, we are going to be letting out 
the back door whatever we are putting 
in our prison system in the front door. 

In fact, the policies of an administra-
tion are much more important than 
any other component of our law en-
forcement system. An administration’s 
decisions as to who to prosecute, how 
effectively to prosecute, what cases to 
appeal, and what positions to take, af-
fect thousands and thousands of cases. 
They affect not only the specific cases 
that are brought but maybe even can 
determine what cases are brought in 
the future. 

In other words, an administration 
needs to be strong in its law enforce-
ment position. It needs to advocate the 
legitimate interests of the Federal 
Government, when Federal criminal 
statutes are involved. The President 
has engaged in strong law enforcement 
rhetoric. The President states that he 
is for the death penalty. But it is my 
unfortunate duty to report that the 
rhetoric does not match the action. 

I am specifically referring to the ac-
tions of the Solicitor General. The So-
licitor General in this country is the 
Government’s lawyer. The Solicitor 
General advocates the Government’s 
position before the Supreme Court of 
the United States. The Solicitor Gen-
eral is appointed by the President of 
the United States and confirmed by the 
U.S. Senate. Time after time, the posi-
tion taken by the Solicitor General has 
been inconsistent with the rhetoric 
coming out of the White House. 

The Solicitor General, in case after 
case, has refused to appeal cases in 
which lower courts have overruled the 
Government, have overturned the de-
fendant’s convictions or have made it 
practically impossible that the defend-
ant be prosecuted. Instead of appealing 
that case, even when in some decisions 
there are strong dissents saying, ‘‘No, 
no, no, the Government is right here 
and the defendant is wrong,’’ in case 
after case, the Solicitor General has 
taken the position of the defendant, es-
sentially, and not appealed that case to 

at least give a higher court an oppor-
tunity to hold for the Government. 

When the Solicitor General makes a 
decision whether to appeal an adverse 
ruling, he is not in the position of a 
judge making an objective determina-
tion. The Solicitor General is supposed 
to be an advocate for us, an advocate 
for the people trying to enforce the law 
in this country. If there is a legitimate 
position to take in an important case— 
and these dissents, if nothing else, 
would indicate there would be in those 
cases—the Solicitor General is sup-
posed to take that position and give 
the courts an opportunity to hold with 
the Government and against the de-
fendant in those cases. 

We will have more to say about that 
later on next week with regard to some 
specific cases. But there is one par-
ticular point that is very relevant. It 
has to do with the recent bombing case 
that we all know about. It has to do 
with the so-called Cheely decision. 
There, a panel of the court, not even 
the full court, ruled that death pen-
alties provided in two Federal statutes, 
essentially statutes prohibiting send-
ing bombs through the mails, were un-
constitutional. That is the ninth cir-
cuit decision; by a lower court. It was 
a panel of the full court that made that 
decision. The Solicitor General chose 
not to appeal to let the full court of 
the ninth circuit even have an oppor-
tunity to overrule the panel. 

So, as far as it stands out there, the 
death penalties contained in the mail 
bomb statutes are unconstitutional as 
far as that circuit is concerned. Obvi-
ously, that has some great relevance to 
what we are seeing now. We are all 
pleased that a suspect has been taken 
into custody with regard to the 
Unabomber case. Whether or not this 
man is charged with any of the three 
killings, or the terrorizing of many 
other people through a series of mail 
bombs, a jury hearing the Unabomber 
case should have the option of impos-
ing the death penalty. But I fear that if 
he is charged in the Unabomber 
killings, the Justice Department may 
well have made it so that it is impos-
sible for the jury or the court out there 
to impose the death penalty. 

The problem is that the most recent 
Unabomber killing occurred in Cali-
fornia. California is in the ninth cir-
cuit. The ninth circuit decided the case 
I referred to a minute ago in 1994, 
called Cheely versus United States. 
Cheely had been convicted of murder. 
He and his coconspirators arranged for 
a mail bomb to be sent to the post of-
fice box of a key witness against them 
in a trial. The witness’ father was 
killed when he opened the packaged 
bomb. 

Obviously, the facts are similar to 
the Unabomber case. Cheely was 
charged with interstate transport of an 
explosive that resulted in death and for 
death resulting from mailing non-
mailable items. The Bush administra-
tion, which was in office at the time, 
asked for the death penalty. The ninth 

circuit panel ruled, however, that the 
death penalty statutes for mail bomb-
ings were unconstitutional. 

The ninth circuit held that the class 
of persons eligible for the death pen-
alty under these statutes was unconsti-
tutionally broad. Now mind you, a 
Carter-appointed judge on that same 
panel dissented from that decision. 

Given that President Clinton pub-
licly supports the death penalty, it 
would seem reasonable to expect that 
the Justice Department would auto-
matically have sought to appeal that 
sort of decision which struck down a 
Federal statute allowing the death pen-
alty, with a strong dissent included. 
But the Solicitor General did not file a 
petition for rehearing by the full court. 

In an extraordinary move, however, 
the full ninth circuit ordered the par-
ties to address whether an en banc 
hearing should be granted. Surpris-
ingly, the Justice Department argued 
that the ninth circuit should not grant 
review in this case. 

Mr. President, the Justice Depart-
ment wound up arguing against itself. 
Not so surprisingly, the ninth circuit 
then failed to grant rehearing. The 
Clinton Justice Department did not file 
an appeal with the Supreme Court. 

The Judiciary Committee held an 
oversight hearing this past November. 
At that hearing, I asked Solicitor Gen-
eral Days why he did not file a rehear-
ing petition in Cheely and in another 
case in another circuit. He indicated 
that although there was an argument 
to be raised on the other side, he did 
not think that the cases raised large 
enough concerns to justify asking for a 
rehearing. Of course, the constitu-
tionality of many death sentences ob-
tained on the basis of pre-1976 Federal 
statutes was at issue. He also indicated 
that he had discussed the case with At-
torney General Reno. 

The effects of this are obvious, be-
cause if this man is charged under the 
Federal mail bomb statutes for the 
Unabomber killing in California, he 
cannot be given the death penalty. Had 
the Sacramento Federal building, and 
not the Oklahoma City Federal build-
ing, been bombed, the death penalty 
might not be available to be sought 
against Timothy McVeigh in Federal 
court. 

According to the Saturday Wash-
ington Post, Justice Department offi-
cials say they are ‘‘pondering whether 
to bring charges against Koczynski,’’ 
in the Unabomber case, ‘‘initially in 
Sacramento, the site of the last bomb-
ing in April 1995, or in New Jersey,’’ 
where a 1994 killing occurred. I have a 
good idea why they are pondering. Any 
other time, the prosecutor might bring 
charges where the most recent case oc-
curred, and where the evidence is fresh-
er. And, in fact, the Unabomber sent 
more bombs to California than any-
where else. 

But the case maybe cannot be 
brought there if the administration de-
sires to seek the death penalty. I do 
not know if the New Jersey case is as 
strong as the California case. The third 
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circuit, which includes New Jersey, has 
not issued opinions striking down the 
Federal death penalty statutes. 

I am deeply disturbed, however, that 
this administration has precluded one 
death penalty prosecution of the 
Unabomber, and now we will all have 
to live with the consequences. 

Thank you, Mr. President. 
Mr. COVERDELL. Mr. President, the 

statement by the Senator from Ten-
nessee underscores the majority lead-
er’s emphasis on a tough judiciary, and 
just points, once again, to what we 
have been hearing from Majority Lead-
er DOLE with regard to how important 
the judiciary system is and the judges 
we appoint to maintain civil order in 
our country. 

Mr. President, I now yield up to 10 
minutes to the Senator from Wash-
ington. 

The PRESIDING OFFICER (Mr. 
ABRAHAM). The Senator from Wash-
ington. 

f 

ANTITERRORISM BILL 

Mr. GORTON. Mr. President, the day 
before yesterday, this Senate com-
pleted a vitally important task. A part 
of that task, an antiterrorism bill, was 
brought into being as a consequence of 
the tragedy 1 year ago in Oklahoma 
City. Another part of that accomplish-
ment is the result of the work of many 
Members on this side of the aisle, some 
on the other side of the aisle, extending 
over a period of well over a decade to 
reform and make more just our crimi-
nal justice system. 

There are those among our constitu-
ents, a number of whom have called my 
office, who oppose the antiterrorism 
bill simply because they did not wish 
any enhancement of the criminal jus-
tice powers of Federal agencies. 

I believe their apprehension to be 
misdirected. I am convinced that to 
face the possibility of terrorism, both 
foreign and domestic, a possibility 
which has clearly been a terrible re-
ality both in Oklahoma City and in 
New York City, that some enhance-
ment of Federal law enforcement was, 
in fact, necessary, and, as a con-
sequence, I supported the antiterrorism 
elements in that bill. 

At the same time, Mr. President, I 
am convinced that the reform in what 
is known technically as habeas corpus 
will be of a more profound and a more 
positive nature in connection with our 
criminal justice system. 

It is a simple truism that justice de-
layed is justice denied, and with re-
spect to myriad State court convic-
tions for serious criminal violations, 
including the most serious criminal 
violations resulting in capital punish-
ment sentences, we have a spectacle in 
the United States of America unseen 
anyplace else in the world. 

Here, of course, with our unique and 
uniquely valuable system of dual sov-
ereignty, most criminal justice pros-
ecutions take place in our State 
courts. Many here claim a sophistica-

tion by asserting some kind of second- 
rate justice at the State court system. 
Those observations do not accord with 
my own practice as attorney general of 
the State of Washington, but, never-
theless, they are reflected in the na-
ture of our habeas corpus proceedings. 

A normal prosecution proceeds 
through a trial before a jury in a State 
court, a conviction, a sentence, at least 
one and usually two appeals to an in-
termediate appellate court and then to 
a State supreme court in connection 
with any serious violation. In most 
other jurisdictions in the world, includ-
ing other countries as free as the 
United States, that would be the end of 
the process. But in the United States, 
any convicted person can say, ‘‘No, I 
don’t accept that proceeding,’’ no mat-
ter how great the protections of the 
rights of the individual accused. ‘‘I’m 
going to start all over again in the 
Federal court system and assert some 
violation of my constitutional rights.’’ 

We have the paradox California situa-
tion—I believe, again, Mr. President, 
unprecedented in the world—in which a 
single trial level Federal judge can say 
that everything that the State trial 
judge did, everything that the State 
appellate system, everything that the 
State supreme court did was wrong and 
violated the constitutional rights of 
this individual convicted person. And 
you have to start all over again or per-
haps even dismiss the case entirely. 

Even if that single Federal court 
judge says, no, everything was done in 
accordance with the Constitution, the 
accused person can then take that to a 
circuit court of appeals as a matter of 
right and try it in the Supreme Court 
of the United States to succeed in his 
or her claims. 

But, Mr. President, at the present 
time it does not stop there. You can go 
all the way up on one claim of a con-
stitutional violation and then say, oh, 
by the way, I forgot, I have another 
claim of a different constitutional vio-
lation. And we will start all over again 
in another Federal district court and 
repeat the process. 

Mr. President, when I spoke here dur-
ing the debate of one of the motions to 
recommit of the distinguished Senator 
from Delaware, [Mr. BIDEN], I talked 
about Charles Campbell. 

Charles Campbell, a released rapist, 
almost immediately after his release 
from a prison in Washington State 
went to the home of the person he 
raped and in cold blood murdered her, 
her child, and a neighbor who happened 
to be there at the time. This took place 
in 1982, Mr. President. 

By 1984 Mr. Campbell had been tried, 
convicted, sentenced to death, and had 
exhausted his appeals in the Wash-
ington court system. But, Mr. Presi-
dent, that was only the beginning. 
From 1984 to 1994 Charles Campbell 
cheated justice by endless appeals to 
the Federal courts of the United 
States. After literally millions of dol-
lars had been used, his judgment was 
finally confirmed and he was executed 
in mid 1994. 

Mr. President, that was a misuse of 
the system. It taught disrespect of the 
law to the people of the State of Wash-
ington who had to follow this through 
the newspapers and over television for 
more than 10 years. And, Mr. President, 
fundamental respect for and obedience 
to our law requires a public opinion 
that believes that the legal system 
does work. This kind of misuse under-
cuts that trust and confidence. We sim-
ply cannot have it, Mr. President. 

Finally, as a result of this bill, and 
the intense decade-long work of the 
Senator from Utah, Senator HATCH, we 
do have reforms in this habeas corpus 
set of procedures. It is not an abolition, 
not a way to deny true constitutional 
violations, but a way that requires 
them to be asserted within a reason-
able time and concluded within a rea-
sonable time. And as a consequence, 
Mr. President, I believe that we have 
made a huge step forward in a cam-
paign which has lasted for an extended 
period of time. 

Just going back in the RECORD to 
1980—I find a bill 2 years after that by 
Senator East. It did not get out of com-
mittee. The next year there was one by 
Senator THURMOND that actually 
passed the Senate, but was killed in 
the House. The next year a similar bill 
by Senator DOLE, without action. Dur-
ing that same year 1984, a proposition 
from Congressman Foley from my own 
State, before he was Speaker, that said 
we could not do anything in Congress 
about habeas corpus until there had 
been a study and recommendations 
from the U.S. Supreme Court, which 
study has been completed. 

Then again in 1992 another proposal 
by Senator THURMOND. In the various 
crime bills in the 4 years leading up to 
1994, tiny little proposals, minor 
changes—major changes constantly de-
feated on the floor of the Senate or the 
floor of the House. And finally now in 
this Congress with appropriate leader-
ship a reform in the system that really 
works. Mr. President, this is a real tri-
umph. 

The PRESIDING OFFICER. All the 
time under the previous order has ex-
pired at this point. 

Mr. COVERDELL. Mr. President, I 
would like to ask unanimous consent 
that our time be extended by 6 min-
utes. I have spoken to the Senator 
from Connecticut. 

The PRESIDING OFFICER. Is there 
objection? 

Mr. FEINGOLD addressed the Chair. 
The PRESIDING OFFICER. The Sen-

ator from Wisconsin. 
Mr. FEINGOLD. Mr. President, I ask 

unanimous consent, upon the conclu-
sion of that time period, that Senator 
DODD be recognized for the purposes of 
making some remarks, and following 
that I be recognized for 20 minutes in 
morning business. 

The PRESIDING OFFICER. Is there 
objection? Without objection, it is so 
ordered. 
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